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SUBCOMMITTEE NO. 1 CONSIDERATION OF H.R. 5040, TO AMEND 
AND CLARIFY THE REEMPLOYMENT PROVISIONS OF THE 
UNIVERSAL MILITARY TRAINING AND SERVICE ACT, AND FOR 
OTHER PURPOSES 


Hovuse oF REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SuBcoMMITTEE No. 1, 
Washington, D.C., Monday, February 1, 1960. 

The subcommittee met at 10 a.m., Hon. Paul J. Kilday, chairman 
of the subcommittee, presiding. 

Mr. Kitpay. The committee will be in order. 

We will go ahead. This is off the record, Sam. 

(Further statement off the record.) 

Mr. Kiupay. The first bill we will consider this morning is H.R. 
5040, a legislative proposal recommended by the Department of 
Labor and approved by the Bureau of the Budget. I don’t anticipate 
that this will require more than 5 or 10 minutes, and then we will get 
to the other hearing. 

The purpose of H.R. 5040 is to clarify existing provisions of law 
relating to the reemployment rights of individuals who perform 
military service, and, in addition, it would eliminate certain inequities 
and inconsistencies which presently are contained in the law on this 
subject. Briefly, this latter change would provide Reserve and 
National Guard personnel with identical reemployment rights whereas 
today there are marked disparities between the reemployment and 
job rights afforded these groups by the law. 

An identical legislative proposal was considered by the Committee 
on Armed Services during the 85th Congress. This bill, H.R. 8522, 
passed the House in 1957 but, unfortunately, was not enacted into 
law because of the subsequent action of the Senate. It appears that 
the Senate made significant additions to the legislation which required 
that it go to conference. However, because of a lack of time the 
legislation was never brought to conference and, accordingly, the 
House passed bill died. 

It is my further understanding that the bill before us today, H.R. 
5040, again has received the unanimous support of not only the 
Department of Labor and the Department of Defense, but also the 
support of various interested labor and veterans groups. 

Our principal witness this morning on H.R. 5040 is a representative 
of the Department of Labor, Mr. Hugh Bradley, who is Director of 
the Bureau of Reemployment Rights, and who will present the 
Department of Labor views on this proposal. 
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(H.R. 5040 is as follows:) 


(H.R. 5040, 86th Cong., 1st sess.] 


A BILL To amend and clarify the reemployment provisions of the Universal Military Training and 
Service Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 9 of the Universal Military Training 
and Service Act, as amended (50 U.S.C. App. 459) is amended as follows: 

(1) By adding the following words at the end of paragraph (A) of subsection 
(b): “unless his restoration under subparagraph (i) or (ii) of this paragraph 
would require the separation of an employee with a higher standing for reduction 
in force purposes;’’. 

(2) By adding the following new paragraph at the end of subsection (e): 

‘**(4) Any person who is restored to a position in accordance with the provisions 
of paragraph (A) of subsection (b) may be included in a reduction in force at any 
time in accordance with rules applicable to all other employees.” 

(3) By inserting in paragraph (2) of subsection (g) the words ‘‘and other than 
for training”’ after the words “‘physical fitness” in the parenthetical phrase thereof. 

(4) By amending paragraph (3) of subsection (g) to read as follows: 

(3) Any member of a reserve component of the Armed Forces of the United 
States who is ordered to an initial period of active duty for training of not less 
than three consecutive months shall, upon application for reemployment within 
sixty days after (A) his release from that active duty for training after satisfactory 
service, or (B) his discharge from hospitalization incident to that active duty for 
training, or one year after his scheduled release from that training, whichever is 
earlier, be entitled to all reemployment rights and benefits provided by this sec- 
tion for persons inducted under the provisions of this title, except that (A) any 
person restored to a position in accordance with the provisions of this paragraph 
shall not be discharged from such position without cause within six months after 
that restoration, and (B) no reemployment rights granted by this paragraph shall 
entitle any person to retention, preference, or displacement rights over any veteran 
with a superior claim under the Veterans’ Preference Act of 1944, as amended 
(5 U.S.C. 851 and the following).”’ 

(5) By adding the following new paragraphs at the end of subsection (g): 

“(4) Any employee not covered by paragraph (3) of this subsection who holds 
a position described in paragraph (A) or (B) of subsection (b) of this section shall 
be permitted by his employer to report for the purpose of being inducted into, 
entering, determining his physical fitness to enter, or performing active duty for 
training or inactive duty training in the Armed Forces of the United States. 
Upon his release from a period of such active duty for training or inactive duty 
training, or upon his rejection, or upon his discharge from hospitalization incident 
to that training or rejection, such employee shall be reinstated in his position 
with such seniority, status, pay, and vacation as he would have had if he had 
not been absent for such purposes, if he applies for reinstatement at the beginning 
of his next regularly scheduled working period after expiration of the time neces- 
sary to travel from the place of rejection or training to the place of employment 
following his rejection or release, or within a reasonable time thereafter. If that 
employee is hospitalized incident to active duty for training, inactive duty train- 
ing, or rejection, he shall be required to apply for reinstatement within a reason- 
able time after the expiration of the time necessary to travel from the place of 
discharge from hospitalization to the place of employment, or within one year 
after his rejection or release from active duty for training or inactive duty 
training, whichever is earlier. If an employee covered by this paragraph is not 
p er mya to perform the duties of his position by reason of disability sustained 

uring active duty for training or inactive duty training but is qualified to 
perform the duties of any other position in the employ of the employer or his 
successor in interest, he shall be restored by that employer or his successor in 
interest to such other position the duties of which he is qualified to perform as 
will provide him like seniority, status, and pay or the nearest approximation 
thereof consistent with the circumstances in his case. 

“‘(5) For the purposes of paragraphs (3) and (4), full-time training or other 
full-time duty performed by a member of the National Guard under section 
316, 503, 504, or 505 of title 32, United States Code, is considered active duty 
for training; and for the purpose of paragraph (4), inactive duty training per- 
formed by that member under section 502 of title 32, or section 301 of title 37, 
United States Code, is considered inactive duty training.” 
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(6) By redesignating subsections (i) and (j) as ‘‘(j)’”’ and ‘“(k)’’, respectively, 
and by inserting a new subsection ‘‘(i)’’, as follows: 
“(j) No rights or remedies which would otherwise be available under this 
section shall be denied solely because a person has left or leaves a position in 
and employment on probation.” 
Sec. 2. Section 262(f) of the Armed Forces Reserve Act of 1952, as amended 
(50 U.S.C. 1013 (f)), is repealed. 


A | Sec. 3. This Act shall take effect upon the expiration of sixty days from the 
8 date of its enactment. 

ne Mr. Kitpay. Mr. Bradley, will you come forward, please. Have a 

up 


seat and let us have your statement, please, sir. 
Mr. Brapuey. Thank you, Mr. Chairman. 
Mr. SLATINSHEK. His statement is before you, Mr. Chairman, a 
INS copy. 
ini i Brapuey. I have a statement, Mr. Chairman, that I would 
‘an § like to read into the record, after which I would be glad to answer 
of. — any questions that you may have. 
Mr. Chairman and members of the committee, I was privileged to 
a appear before you on July 8, 1957, to present the views of the Depart- 
nin | ment of Labor on a bill to amend and clarify provisions of law granting 
ry § reemployment rights to members of our Armed Forces. I appreciate 
for — this opportunity to appear before you again for the same purpose. 
Sun In July 1957, this committee approved H.R. 8522 and it was passed 
ny | by the House. H.R. 5040 is identical to the bill the House passed in 
ph §— 1957, except for the addition of the last section, which ae give the 
ter — Departments of Labor and Defense 60 days in which to inform em- 
os ployers, reservists, guardsmen, and others of the changes before they 
led become effective. 
The Department of Defense, the Civil Service Commission, and 
the Bureau of the Budget have approved the changes proposed in 
oo H.R. 5040. The American Legion, Veterans of Foreign Wars, Dis- 
to, | abled American Veterans, and American Veterans of World War II 
for — have endorsed this bill and approved resolutions at their 1959 con- 
es. — ventions urging the Department of Labor to work for its approval. 
ity We respectfully request that you approve the bill this year as you did 
on in 1957. 
oa The purpose of H.R. 5040 is to amend the existing reemployment 
ng — provisions of the Armed Forces Reserve Act and the Universal Mili- 
es | tary Training and Service Act to add certain rights and to clarify 


ion 
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ia certain existing pa _ Experience in the administration of these laws 
in- [| has shown that clarifying legislation is needed to resolve inconsisten- 
n= cies and to eliminate inequities. " 

of The bill would consolidate in section 9 of the Universal Military 
ar . =~ : : wre : “ 
is Training and Service Act all of the provisions of law affecting the re- 
ot employment rights of ex-servicemen, reservists, and members of the 


ed National Guard. Paragraph (3) of section 9 of that act would be 
bu replaced by a new paragraph containing the reemployment provisions 
in now found in section 262(f) of the Armed Forces Reserve Act of 1952, 


as as amended, and section 262(f) would be repealed. 

on At present, a National Guard man who performs an initial period 
er | Of from 3 to 6 months active duty for training has rights inferior to 
ace those of a ready reservist who performs the same training. This bill 


ty wire equal treatment for the same training. 
r- persons performing such training duty as 2-week encampments 
Ms and weekly drills and those rejected for service or training now have 
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30 days to apply for reemployment in their jobs after such training or 
rejection. Employer and labor representatives on the Bureau’s 
State committees have considered the 30-day application period 
unreasonably long in relation to the amount of time away from the job 
and we think with justification. The bill would meet this objection 
by requiring that application be made at the beginning of the next 
regularly scheduled work period after expiration of the necessary travel 
time to the place of employment following rejection or release, or 
within a reasonable time thereafter. The ‘reasonable time’’ provi- 
sion would allow latitude for special hardship situations. 

With respect to the period within which an application for reemploy- 
ment must be filed by any member of a Reserve component or by a 
rejectee, the bill would permit application to be made after hospitali- 
zation incident to training or rejection for a period up to 1 year. This 
would eliminate the present inconsistent treatment which grants those 
on active duty in the Armed Forces a 1-year period of grace for hos- 
pitalization, some reservists a 6-month period, and other reservists 
none at all. The bill further provides the same disability protection 
for those performing training duty as is now provided under section 
9(b) of the Universal Military Training and Service Act for persons 
on active duty or initial active duty for training. 

The bill would also clarify the extent of protection accorded persons 
returning from periods of training duty with regard to their seniority, 
status, pay, and vacation and would add a new section 9(g)(5) which 
makes it clear that members of the National Guard performing speci- 
fied training duty under Federal statute are covered by the reemploy- 
ment provisions. 

The bill contains two amendments to section 9 proposed by the 
Civil Service Commission. These would amend the subsection of the 
act which confers reemployment rights on Federal employees. They 
are designed to equalize the rights of Federal employees with those in 
private employment. In effect, they would eliminate a form of 
ee, Federal employees heretofore have enjoyed. An 
official of the Civil Service Commission is present today to answer any 
questions you may have on this subject. 

The bill also contains an amendment dealing with the rights of ex- 
servicemen who leave employment on probation to enter military 
service. Under the existing law, reemployment rights do not apply 
to “temporary” employment. There is a conflict in circuit court 
decisions with respect to the status of probationary employees under 
the language “other than a temporary position,” as used in section 
9(b) of the act. The Supreme Court has declined to review a 1953 
decision which held that probationers have no rights and a 1957 
decision which held they do have rights. The bill before you would 
make clear that probationary employment does not of itself charac- 
terize a position as “temporary” or “other than temporary.’”’ The 
circumstances surrounding the employment, the satisfactory perform- 
ance of the probationer up to the time he leaves the position to enter 
military service and whether there is a reasonable expectation of a 
continuing employment relationship are the determining factors. 

At this point, Mr. Chairman, I would like to comment on why 
this bill is before you again in 1960. The Senate, in the closing days 
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of the 85th Congress, approved a similar bill, H.R. 8522, but omitted 
three provisions and added two amendments. Because of these 
changes and the late hour of passage, there was no concurrence of the 
House and the bill was allowed to die in the 85th Congress. 

Two of the provisions omitted by the Senate in 1958 dealt with the 
reemployment rights of Federal employees, proposed by the Civil 
Service Commission, and the third dealt with the rights of ex-service- 
men who leave employment on probation. The committee report 
indicated that these provisions were eliminated without expressing 
judgment on the merits; they needed further examination which was 
impracticable for the committee to make because of the short period 
of time remaining in the session of the Congress. 

One of the amendments added by the Senate in 1958 would have 
required reservists and members of the National Guard to “request a 
leave of absence” from their employers each time they left their jobs 
for training duty or weekly drills. The second addition would have 
affected the veterans preference of construction workers employed by 
the Tennessee Valley Authority on hourly rates of pay as well as 
their reemployment rights. The major veterans’ organization ex- 
pressed objection to this amendment. 

Of course, I am unable to say what action the Senate will take when 
S. 1191 is reheard. I am hopeful there will be sufficient time this 
year for careful examination of the three provisions that were omitted 
in 1958 for lack of time and that the bill, as now written or with only 
minor modifications, will be approved. 

I thank you, Mr. Chairman, and members of the committee, for 
the attention you have accorded me. 

Mr. Kitpay. Thank you, Mr. Bradley. 

Are there any questions of the witness? 

(No response.) 

Mr. Kitpay. Does the representative of the Civil Service Commis- 
sion have a statement which he desires to file for the record? 

Mr. Becutrotp. No, sir. 

Mr. Harpy. What is their attitude toward this bill? 

Mr. Kixtpay. Has the Civil Service Commission filed a report on 
the bill? 

Mr. SuaTiInsHeK. Their views are represented, Mr. Chairman, in 
the views expressed by the Department of Labor, which is an ad- 
ministration position in favor of this legislation. 

Mr. Harpy. The Civil Service Commission belongs to the ad- 
ministration? 

Mr. SuatinsHEK. No, sir. [Laughter.] But they work in concert 
with them. [Further laughter.] 

Mr. Kiupay. I believe we have some statements that are to be 
placed in the record? 

Mr. SutatrnsHEK. Yes, sir. The labor groups and the veterans’ 
groups have submitted statements. With your permission we will 
include them in the record. 

Mr. Kitpay. Without objection, they will be included in the 
record. 

Thank you, Mr. Bradley. 

(The statements referred to are as follows:) 
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STATEMENT OF GeEoRGE D. Ritey, AFL-CIO LgcisLativeE REPRESENTATIVE 


The AFL-CIO supports the provisions of H.R. 8522, which is needed legislation 
to provide more flexibility to existing procedures designed to facilitate the reem- 
ployment of persons having been discharged from the Armed Forces. 

As the world’s largest grouping of employees, it is evident that our members, 
resent and future, stand to share the benefits of any improvements which the 
‘ongress deems indicated in this important legislation. 

It is not often that we have opportunity to remark publicly upon the exceed- 
ingly fine job which a bureau performs effectively and in a quiet manner. In this 
instance, i refer to the splendid record of the Bureau of Veterans’ Reemployment 
Rights which has been so helpful, operating on a modest budget, in serving former 
personnel of the Armed Forces. I am convinced that the present bill would 
enable the Bureau to do even a more helpful job in assisting veterans newly 
arrived from the armed branches to find themselves with the least possible confu- 
sion. This service is every bit as worthwhile in time of peace, as well as periods 
immediately following national emergencies. The Bureau of Veterans’ Reem- 
ployment Rights is not an empire builder but does its job impartially to the credit 
of itself and the benefit of employers and employees, I am fully convinced. 

It is the cause of enlistees and inductees who eventually become discharged 
whom this bill will benefit in great degree. The bill does not in any way rewrite 
existing employment statutes but, in the light of experience, allows the Federal 
Government to place at the disposal of all who are covered under the act a share 
in the greatest possible help which the Bureau and the Deptrtment of Labor 
can afford. 

As the law now exists, there is no need for basic change and, therefore, the 
proposed alterations are to provide greater accommodation—a fact which I feel 
sure this committee will have in mind as they direct the bill toward the report 
stage. 

he present act is 18 years old. This bill is intended to provide reasonable 
solutions in accordance with circumstances governing individual status and to 
equalize the rights of reservists and National Guard men as well in cases of hos- 
pitalization, disabilities, and allied situations. 

It also would appear that the status of the probationary employee is further 
clarified to the end that such person is not necessarily only a temporary employee. 

We hope your committee will report the bill at your earliest convenience. 





NaTIONAL GUARD ASSOCIATION OF THE UNITED SraTEs, 
Washington, D.C., February 1, 1960. 
Hon. Paut J. Kivpay, 
Chairman, Subcommittee No. 1, 
House Armed Services Committee, 
House Office Building, Washington, D.C. 


Dear Mr. CuarrMan: The National Guard Association of the United States 
desires to make known its support of H.R. 5040, a bill to amend and clarify the 
reemployment provisions of the Universal Military Training and Service Act, 
and for other purposes. 

H.R. 5040 incorporates within the framework of the Universal Military Training 
and Service Act provisions for reemployment rights of members of the National 
Guard. Heretofore, some discrepancies existed concerning reemployment rights 
of National Guard men as compared to the rights of members of other Reserve 
components when performing related duties or training. H.R. 5040 revises and 
clarifies those rights, and provides equitable treatment for members of the Na- 
tional Guard with their contemporaries in the Reserve. 

During the development of this legislative proposal by the Department of 
Labor, a representative of this association was accorded the opportunity to 
participate therein, along with representatives of other interested agencies. 

Accordingly, we urge your full and complete support of this bill, and trust that 
it will be favorably reported early in this session of the Congress. 

Sincerely, 


Wiiuiam H. Harrison, Jr., 
Major General, AGC, MassARNG, President. 
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STATEMENT OF AusTIN E. Kersy, AssistaNtT DIRECTOR OF THE NATIONAL 
Economic CoMMISSION, THE AMERICAN LEGION 


Mr. Chairman and members of the subcommittee, the American Legion has 
always supported a strong national defense and an adequate Reserve program. 
Because we have supported such policy which we believe carries with it an obliga- 
tion on the part of the United States to protect the job rights of ex-servicemen, 
reservists, and members of the National Guard who leave their employment to 
perform military training, or service, the American Legion at its last four national 
+ anaes adopted resolutions which endorse, in principle, the purpose of H.R. 
5040. 

Our 1959 national convention resolution (No. 206) reads in part as follows: 

‘“* * * endorse the provisions of H.R. 5040 and 8. 1191 introduced in the 86th 
Congress to improve the a protection accorded ex-servicemen, 
reservists, and members of the National Guard under the Universal Military 
Training and Service Act; 

“* * * that we request the Congress to insure that adequate personnel is 
employed in the Bureau of Veterans’ Reemployment Rights to enable it to provide 
prompt and effective service to all persons having rights and obligations under 
the reemployment rights statutes.” 

Mr. Chairman, H.R. 5040 is identical with H.R. 8522 passed by the House on 
August 5, 1957, with the exception that section 3, which would make the act 
effective 60 days from the date of enactment, has been added. 

The Senate passed H.R. 8522 on August 4, 1958, but deleted three provisions 
contained in the bill as passed by the House, and added certain other provisions, 
one of which the American Legion emphatically objected to. The bill died in 
the 85th Congress. 

The American Legion’s foremost objection to the bill, as passed by the Senate, 
concerned the amendment which would have removed all Tennessee Valley 
Authority construction workers, employed on an hourly rate of pay, from the 
provisions of the Veterans’ Preference Act of 1944, as amended, 

Past experience of the American Legion in handling numerous reemployment 
rights cases of ex-servicemen, reservists, and National Guardsmen indicates 
that legislation is badly needed to amend and clarify existing statutes, thus 
eliminating many inconsistencies and inequities. 

The American Legion is of the opinion that H.R. 5040, in its present form, 
will accomplish this purpose. The need and explanation for this legislation is 
set forth in House of Representatives Report No. 867, Ist session, 85th Congress, 
dated July 24, 1957, in connection with H.R. 8522. It does not appear necessary, 
therefore, that we elaborate thereon at this time. 

The American Legion endorses, in ani ge the amendments to the reemploy- 
ment rights provisions of the Universal Military Training and Service Act and 
the Armed Forces Reserve Act as embodied in H.R. 5040 of the 86th Congress. 
We weuld, however, object strenuously to amendments such as were added to 
H.R. 8522 by the Senate in the 85th Congress, or any other amendments which 
would tend to weaken the Veterans’ Preference Act of 1944, as amended. 

I wish to express appreciation on behalf of the American Legion for the 
opportunity to submit this statement with reference to H.R. 5040. 


Mr. Bennett. Is anybody opposing the legislation here? 

Mr. Kixpay. No, sir. 

Mr. SuaTINsHEK. NO, sir. 

Mr. Kitpay. There has been no expression of opposition received 
by the committee. 

Mr. Braputey. Thank you very much, Mr. Chairman. 

Mr. Kitpay. Thank you, Mr. Bradley. 

(Whereupon, at 10:15 a.m., the subcommittee proceeded to further 
business. ) 
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